BCBL.I 2862. The English version is available at http://www.bundesregierung.de/static/ pdf/GG_engl_Stand_26_07_02.pdf. children 5 and declared the Bavarian school regulations incompatible with Article 4(1) of the Basic Law. 6 All the federal states mandate compulsory schooling; the choice of school is not subject to individual preference but, rather, is determined by the location of the child's residence. Furthermore, the vast majority of schools are maintained by the state, while the private school sector is not as developed as in other European countries. The Christian "paradigm" and "classroom crucifix" decisions, cited above, provide guidance in determining the degree of religious exposure that is permissible in public schools.
The plaintiff in the instant case, a German national of Afghan origin, after completing her teacher-training period (Referendariat), applied for employment in the civil service. The competent school authority (Oberschulamt Stuttgart) rejected her application on the grounds of "personal aptitude," or fitness, specifically, on her unwillingness to refrain from wearing the head scarf. For the Oberschulamt, the scarf was not only a symbol of religious conviction but also a political manifestation, which was not compatible with the principle of state neutrality. The school authority argued that young schoolchildren were easily influenced, and therefore, could be negatively impacted. 7 The teacher sued before the Higher Administrative Court 8 and then appealed that court's rejection of her claim to the Federal Administrative Court, which also ruled against her. The appellate court emphasized that a public schoolteacher was regarded by her pupils as a representative of the state, 9 and that the Islamic head scarf was a religious symbol, not merely a cultural tradition. This conflict between the religious freedom of the teacher, on the one hand, and the fundamental rights of students and their parents, on the other, could be resolved adequately only by a prohibition of the head scarf. Weighing the possible influence exerted by the scarf, which it viewed as an infringement of the latter's rights, the courts affirmed the school's decision.
10
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5 Order concerning the affixation of crucifixes in state compulsory schools, 1995-May 16BverfGE 93, 1. 6 The former Bavarian Volksschulordnung contained, in its § 13, a provision that in every class room a cross should be displayed on the wall. After the decision of the Constitutional Court a clause was inserted that in case of conflict a compromise has to be sought by the school authority. See Bayerisches Gesetz über das Erziehungs-und Unterrichtswesen of May 31, 2000 , in GVBl. Bayern 414 (2000 , last amended on March 24, 2003 , GVBl. Bayern 262 (2003 . 7 This aspect becomes even more important in elementary schools where pupils are mainly taught by a single homeroom teacher. The judgment of the Constitutional Court refers to Article 33(2) and (3) of the Basic Law, which stipulates the equal eligibility of all German citizens for admission to the civil service. The legislature is allowed to articulate hiring criteria, for which there is broad discretion, as long as they are in conformity with fundamental freedoms and other constitutional norms. Religious affiliation is not a lawful criterion for selection. The employer must give an assessment of a candidate's fitness to perform the duties set forth in the relevant civil service law. Those duties must be legally specified and are subject to the individual rights of the applicant. In this respect, the Court's ruling reaffirms that wearing an Islamic head scarf is covered by the fundamental freedom of religion and belief, notwithstanding dissent within the Muslim community on this matter. Freedom of religion is guaranteed to everyone without reservation and can be limited only by other constitutionally protected values.
Foremost among these values is the principle of neutrality in questions of religion, which the state must guarantee. This principle derives from Articles 4(1) and 4(2), 3(3) and 33(3) of the Basic Law as well as Articles 136(1) and 136(4) and Article 137(1) of the constitution of Weimar.
11 As a consequence, the state is not allowed to give priority to any religion or belief and must guarantee their equal treatment. At the same time, Article 6(2) of the Basic Law defines the care and upbringing of children as a natural right of parents, which encompasses their right to convey whatever convictions in matters of belief and philosophy they see fit. However, this provision does not accord to parents the exclusive right to educate their children; according to Article 7(1) of the Basic Law, the public school system is under the supervision of the state. It follows from this that the state has a mandate for education.
Finally, the children's freedom of religion must be taken into consideration. Although an individual has no right to be spared exposure to manifestations of 11 According to Article 140 of the German Basic Law (GG), the provisions concerning the relationship between the State and the religious communities/churches of the Weimar Constitution (Arts. 136 to 139, 141) form an integral part of the Basic Law. The Weimar Constitution was adopted in 1919 as the constitution for the German Reich after the German Empire had been overthrown in the aftermath of First World War. Germany became a federal republic with a national president elected by universal suffrage for a seven-year term, a chancellor and a ministry appointed by the president, but responsible to the Reichstag. The Reichstag was composed of the deputies of the German people. A system of proportional representation was also established. The rights and duties of the individual were protected by a bill of rights. During the "Third Reich" (1933) (1934) (1935) (1936) (1937) (1938) (1939) (1940) (1941) (1942) (1943) (1944) (1945) , the Weimar Constitution was suspended. In 1933, the Reichstag passed the so-called enabling act, which was the first of a series of laws and decrees, that converted the democratic republic into a totalitarian state with Hitler as the supreme leader. belief or to religious symbols, generally, account is taken of the fact that pupils in universal compulsory schools cannot avoid the possible influence of particular faiths that may be in evidence. The wearing of a head scarf, say, in a public school could be regarded as an infringement of a child's right to abstain from a religion or belief, that is, as a religious influence that would contravene this fundamental right. It might also entail an endangerment to school peace that would interfere with the state's exercise of its educational mandate. However, the Court's decision also emphasizes that there is no empirical research to prove that a teacher's Islamic head scarf has a negative effect on schoolchildren. Hence, an abstract danger to religious freedom and school peace in and of itself cannot justify the public administration's prohibition of the scarf and the consequent restriction of the plaintiff 's freedom of religion. Baden-Württemberg's Civil Service Law (Landesbeamtengesetz) does not contain a provision that could justify a prohibition of the Islamic head scarf, absent a demonstrable violation of the principle of neutrality or negative impact on the fundamental rights of pupils and parents. The question of how to deal with an abstract threat posed to other constitutional values is one that must be decided by the legislature. The Court admitted that the federal states (Länder) had a wide margin of appreciation; they were free to pass new laws prohibiting the wearing of religious insignia in general. That is to say, they could redefine the balance between state neutrality and religious displays in public schools as long as they gave due attention to the protection of fundamental freedoms. According to the Court, societal change and increasing religious plurality may offer good reasons to rethink this balance. It was conceivable, for example, as a result of regional particularities or different school traditions, that the Länder could come to divergent solutions-either generally banning religious symbols in schools or admitting them on the condition that the individuals involved are not trying to proselytize the pupils.
The Constitutional Court made clear that, under the rule of law and the principle of democracy, such questions must be dealt with in the parliament and not by public administrators. Liberty rights, such as the positive or negative freedom of belief, as well as the right of parents to rear their children, are subject to no explicit reservations. Only the legislature is competent to formalize the content of these rights. The Court emphasized that policies dealing with this issue would have to be faithful to the equal treatment provisions of Articles 3 and 33(3) of the Basic Law. Finally, it concluded that the denial of access to public employment, when not based on specific legislation, infringed the complainant's rights as determined by Articles 33(2), 4(1) and (2) of the Basic Law and is, therefore, incompatible with Article 33(3). The decision of the Federal Administrative Court was thus revoked and remanded.
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In the aftermath of the decision, the Länder have begun to deliberate on possible modifications to their present regulations. Some of them have already presented draft laws to their parliaments; April 2004 saw the enactment, by the parliament of Baden-Württemberg, of the first law providing that teachers in public schools are not allowed to demonstrate any political, religious, or ideological convictions that could challenge the principle of state neutrality or endanger school peace.
14 The law presumes, in § 38(2) sentence 3, that manifestations of Christian or other traditional Western beliefs do not contravene the law, and that such manifestations fulfill the educational mandate conferred on the state by the constitution.
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On April 29, 2004, the amended school law of Niedersachsen was adopted by the parliament; it contains a provision stipulating that a teacher's outward appearance should leave no doubt as to his or her fitness to convey the state's educational values. 16 The text does not distinguish among different religions, but administrative practice generally seems to interpret the wearing of a head scarf as raising such doubts.
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Most recently, at the time of this writing, 18 the parliament of the Saarland passed its own amendment. While making no explicit mention of the Islamic 90 DEVELOPMENTS in the hands of the parliament. The dissenting judges also make the criticism that the majority's decision risks an imbalance between legislative and executive power. They assert that the principle of neutrality directly emanates from the Constitution and, therefore, has to be respected by the state and its officials. The fundamental freedoms of a teacher are functionally limited and thus do not have the same weight as the rights of children and their parents. It is up to the employer to give a prognosis regarding the applicant's willingness to fulfill the prescribed duties. The judges also stress that the decision must not be based on a concrete endangerment of school peace.
head scarf, as does the law of Baden-Württemberg, the lawmakers clearly consider the garment impermissible. The relevant provision is meant to indicate that Western traditions are an integral part of the values to be conveyed by public schools and anything hostile to those values cannot be allowed to endanger school peace or state neutrality.
19
In this context, the proposal presented by Bavaria is also notable. This draft states that any symbol or garment that might be interpreted as contravening constitutional and educational values is prohibited. 20 The lawmakers generally consider the Islamic head scarf to be inadmissible and to constitute, independent of the wearer, a forbidden symbol; this is based on the perception that some parts of the Muslim community connect it not only with an Islamist point of view but also with the discriminatory treatment of women. Therefore, the head scarf might be interpreted by pupils in a way that would run counter to fundamental principles of the Constitution.
The draft presented by Hesse aims at extending the ban on religious symbols to the civil service as a whole. 21 However, the amendments proposed, both to the civil service law and the school law, 22 are qualified by the understanding that Christian and occidental traditions should be duly taken into account when applying the law. Berlin's proposed amendment, on the other hand, would generally exclude all religious manifestations from the civil service.
23
The new state regulations are problematic in two respects: first, they mostly interpret the head scarf as a political symbol that contravenes fundamental constitutional values. Thus, the state arrogates to itself a unilateral right to define the garment's meaning without reference to the motivation of the individual teacher. Her fundamental right to religious freedom is disregarded even in those cases in which the teacher is wearing the head scarf purely for personal religious reasons and poses no threat to the fundamental rights of pupils and their parents or to school peace. The decision as to whether a teacher is to be prohibited from wearing the head scarf during classes has to be taken on a case-by-case basis. In this context, it must be carefully examined whether the teacher wearing the head scarf will, by her behavior, threaten her pupils' religious freedom or endanger DEVELOPMENTS 91 school peace. In borderline cases, the benefit of the doubt should be given not to the teacher but to the fundamental rights of the pupils (and their parents).
A further criticism is that most of the laws suggest (whether explicitly or in various interpretations) that the manifestation of Christian or other traditional Western beliefs does not contravene the rule of neutrality and even that it fulfills the state's educational mandate. It is highly doubtful that the Constitutional Court will find these provisions in conformity with the equality clauses of the Basic Law, given the emphasis that the Court has placed on equal treatment of religious groups by the legislature.
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The European Convention on Human Rights (ECHR) deals in Article 9 with "freedom of thought, conscience, and religion."
25 These freedoms are not unlimited and can be restricted if "necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others." In practice, the European Court of Human Rights grants a margin of discretion to national legislatures. However, any restrictive measure they adopt must be supported by sufficient reasons and must be proportionate to its desired end. In a recent decision on the exclusion of a Muslim teacher from service, the court declared her complaint to be ill founded. 26 The plaintiff was a Swiss elementary schoolteacher who had been disqualified from service three years after she had begun wearing the head scarf to class. Although no complaints had been made by pupils or their parents, the competent school authority had prohibited the head scarf in 1997. The prohibition had been justified on the grounds that the garment endangered the state's neutrality. The Swiss Federal Court rejected the teacher's complaint. It saw nothing disproportionate about the impugned measure and argued that, especially in the canton of Geneva where the principle of state neutrality is strongly held, teachers had to abstain from manifesting religious affiliations of any kind.
The European Court of Human Rights, when petitioned, held that the prohibition was not incompatible with Article 9 of the ECHR, and that it was justified in principle as well as proportionate to the stated aim of protecting the rights and freedoms of others, public order, and public safety. The decision of the school authority was "necessary in a democratic society." The court also denied the plaintiff 's claim of sex discrimination in violation of Article 14. From those holdings it might be deduced that the court takes a restrictive point of view regarding religious garments in public institutions. However, its stance must be understood against the background of the secular Geneva tradition, which, as in France, generally prohibits the manifestation of religious affiliation by teachers in public schools.
These principles seem also to have been applied by the ECHR in the case of two Turkish students who fought for their right to wear the head scarf at a state university. 27 The principle of laicism as the fundamental basis of the Turkish Republic prohibits any religious manifestation in public institutions, such as schools or universities. Here again, the court considered the measure imposed on the students to have been adopted in pursuit of a legitimate aimnamely, bearing in mind the country's historical experience with radical political movements, the preservation of pluralism in the university setting. The court ruled, therefore, that the head scarf ban was "necessary in a democratic society" and found no violation of Article 9 of the ECHR.
France has recently witnessed a heated debate on the application of the principle of laicism (principe de laïcité) in public schools, leading to the adoption of a new law, based on this core principle of the French Republic, that guarantees the peaceful and equal coexistence of different religions in French society. Mentioned in France's 1789 Declaration of Human Rights, this principle was legally introduced in 1905 as the expression of a long tradition of separation of church and state and is now enshrined in Article 1 of the French Constitution. This principle demands a strict separation between the secular state and religion and thus generally prevents teachers from wearing religious symbols, such as head scarves or kippas. Lately, however, the wearing of such symbols by pupils has provoked a strenuous debate on the scope of the principle of laicism. The State Council (Conseil d'État) ruled in 1989 that it was up to the educational institutions to decide, on a case-by-case basis, whether the head scarf was to be prohibited or not. This led to inconsistent practices among the different school authorities, underscoring the need for a clear legal provision. The Stasi commission 28 and the Debré information mission 29 were formed to examine the question of the secularity of public institutions. Both concluded in their reports that a new law should be enacted to delineate and clarify the application of the principle of laicism. The new law, passed by Parliament in March 2004, explicitly outlaws any religious sign or garment that overtly manifests the religious affiliation of the wearer 30 and also mandates, in Article 4, an evaluation of the law's implementation after one year.
The legal setting in France concerning religious references in public schools is not comparable to the German legal situation, where the freedom of pupils 
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Background
Fereshta Ludin was born in Afghanistan in 1972 but moved to Germany in 1985 and, in 1995, became a German citizen.
1 Her goal was to become a schoolteacher. Having passed two state exams that qualified her to teach German, English, and social studies in public elementary schools, she applied for a position as a teacher in a state school in Baden-Württemberg.
When Ludin declared that she would wear the Muslim head scarf not only in private but also in the classroom, the school board rejected her application.
* Reader in law, Leeds University (U.K.); LAPA fellow, Program in Law and Public Affairs, Princeton University (2004) (2005) . I wish to thank Seyla Benhabib, Joshua Cohen, Frank Michelman, Grainne de Burca, Pascale Fournier Gunther Teubner, and Joanne Scott for written comments and for discussion generally, as well as Karen Barrett for her editorial help. The usual disclaimer applies.
1 Bundesverfassungsgericht (BverfGE), 2 BverfGE 1436/02 Judgment of Sept. 24 2003 ("teacherhead scarf " decision.) to wear religious clothing has never been called into question. 31 As noted, Germany is a secular state, with no state religion and no alignment with a particular religion. However, the German system traditionally has taken a different approach to the relationship between the secular state and religion, conceiving of state neutrality as an open-ended concept that does not exclude all forms of religious life from the public sphere, accepting the notion that teachers as well as parents in public schools have certain religious needs. The examples of France and Germany show that questions of religious manifestations in the public sphere will be decided not on a uniform basis but, rather, in light of the variations in the different historical traditions governing the relationship between religion and the state.
